CITY OF WASHBURN
119 Washington Avenue
P.O. Box 638
Washburn, WI 54891

715-373-6160
715-373-6161
FAX 715-373-6148

NOTICE OF FINANCE COMMITTEE MEETING Monday, May 18, 2020 City Hall 4:30PM
▪ Committee Review-Monthly Expenditures
_________________________________________________________________________________________________________________________________

NOTICE OF CITY COUNCIL MEETING
Monday, May 18, 2020 Washburn City Hall 5:30 PM - Amended on May 8, 2020 at 4:30 to correct Zoom
information.
This meeting may have members participating via tele or web conferencing. Public participants can listen to
the
proceedings
by
utilizing
a
computer
or
smart
phone
and
using
the
link
https://us02web.zoom.us/j/89060232004 or by calling 1 (877) 853-5247 (Toll Free) and entering Webinar ID:
890 6023 2004 as opposed to being present for the meeting. The meeting will also be broadcast on Washburn
Cable Access Television, and be live streamed on the City of Washburn YouTube Channel. Limited seating
will be available at the meeting and guests are asked to keep a six-foot distance from one another.
AGENDA
▪ Call to Order/Roll Call/Pledge of Allegiance
▪ Approval of Minutes – City Council Meetings – April 13 and 21, 2020
▪ Approval of Monthly Expenditures via Roll Call Vote
▪ Public Comment
▪ Mayoral Announcements, Proclamations, Appointments
o Vacancy on Plan Commission
TAB 1
o Proclamations for National Skilled Nursing Care Week, National Police Week, Emergency
Medical Services Week, Week of the Young Child, and Honoring Washburn High School
Class of 2020 Graduates
▪ Discussion & Action on Proposed Survey Map for Block 89 of the Original Townsite of Washburn TAB 2
Affecting Tax IDs 33493 and 33494 – Kristy Jensch, Petitioner
▪ Discussion & Action on Request to Extend Driveway Width – Clayton Russell, Petitioner
TAB 3
▪ Discussion & Action on Disposal of Fire Department Brush Truck
TAB 4
▪ Discussion & Action on Resolution 20-008 – Approving Submission of a DNR Recreational Trails TAB 5
Program Grant Application for a Portion of the Biking/ATV/Snowmobile Trail in the City of
Washburn
▪ Discussion and Action on Approval of Contract with Dallenbach, Anich & Wickman, S.C. for
TAB 6
Municipal Attorney Services with Max Lindsey as Primary Counsel
▪ Alcohol Licensing Matters –
o Discussion & Action on Request to Reduce Alcohol License Fees Due to Covid-19
TAB 7
o Introduction of Annual Alcohol and Beer Garden License Renewal Applications
TAB 8
▪ Council Training on Open Meeting and Open Record Laws
TAB 9
▪ Adjourn
The City of Washburn is an equal opportunity provider, employer, and lender.

April 21, 2020

CITY OF WASHBURN RE-ORGANIZATIONAL
COMMON COUNCIL MEETING

5:30PM

Washburn City Hall & Remote Video Conferencing

City Council Members:
Present, in-person:
Present, remote:

Tom Neimes Jr, Carl Broberg, Mary McGrath
Karen Spears-Novachek, Jennifer Maziasz, Laura Tulowitzky,
Dave Anderson

Municipal Personnel:
Present, in-person:
Present, remote:

City Administrator Scott J. Kluver, Asst. City Administrator Tony Janisch
Mayor Mary Motiff, City Attorney Max Lindsey

Excused Absence:

None

Call to Order - Meeting called to order at 5:30pm by Mayor Motiff. Roll call attendance depicted seven
(7) of seven (7) members of the Common Council in attendance. Quorum of the Council recognized.
Mayoral Announcements, Proclamations, Appoinbnents - The Mayor noted this as the first video
conferencing City Council meeting and reviewed protocol and webinar etiquette for the meeting. She then
thanked out-going Mayor Richard Avol and out-going Council Member Aaron Austin for their years of
service to the City of Washburn.
Administrator Kluver stated that normally newly elected officials are invited to attend New Officials
Workshop sponsored by League of Wisconsin Municipalities. However, giving the current Stay-At-Home
orders, all summer workshops have been canceled. Potentially, online webinars my be developed, or fall
workshops will be offered.
Election of Council President - Maziasz nominated Karen Novachek for Council President, no other
nominations were received. A motion was made by McGrath to elect Novachek to Council President, second
by Broberg. Motion carried unanimously.
Election of Plan Commission Member (2/3 Vote Required) - Tulowitzky nominated Dave Anderson to
the Plan Commission. Moved by Maziasz to elect Anderson to Plan Commission. second by Broberg. Motion
carried unanimously.
Confirmation of Council Member Appoinbnents to Boards, Commissions, Committees - Mayor is
asking for the following City Council appointments: Laura Tulowitzky to Library Board, Tom Neimes to Bart
Board, Carl Broberg to Harbor Commission, Jennifer Maziasz to Parks Committee, Personnel/Finance Mary
McGrath, Laura Tulowitzky, and Karen Spears-Novachek. Kluver noted that Mayor Motiff should serve as
City Representative on the Joint Review Board for TID#3. Moved by Novachek to confirm the Mayor
appointments of Council members to the various boards, commissions, and committees. second by Neimes.
Motion carried unanimously.
Confirmation of Citizen Appoinbnents to Boards, Commissions, Committees - The Mayor noted the
vacancy on the Plan Commission with Anderson changing roles for citizen to city representative and stated
she would like to nominate the following Citizens: Rick Grubele & Candace Kolenda to Harbor Commission,
John Baregi to Plan Commission, Kristy Jensch, Sherry Mager with Linda Barnes as Alternate I to Zoning
Board of Appeals, Erika Lang & Jamie Cook to Parks Committee and Diane Posner & Margo Smith to Library
Board. A motion was made by Anderson to approve all citizen appointments, second by Broberg. Motion
carried unanimously.
Appointment of Weed Commissioner - The Mayor is asking that Tony Janisch be appointed as Weed
Commissioner. Moved by Neimes to appoint Assistant City Administrator Tony Janisch as the Weed
Commissioner, second by Maziasz. Motion carried unanimously.

Designation of Public Depository (s) -A motion was made by McGrath to approve all listed below as the
public depository(s). second by Tulowitzky. Motion carried unanimously.
o Bremer Bank
o Chippewa Valley Bank
o Northern State Bank
Designation of Official Newspaper-A motion was made by Novachek to designate the Ashland Daily Press
as the official paper. second by Tulowitzky. Motion carried unanimously.
Discussion of Orientation and Other Training for Council Members - Kluver stated that typically a
tour of City facilities is offered for newly elected and current elected officials and when deemed appropriate,
this tour will be scheduled.. He further stated resource materials available at City Hall on municipal
governance, and to please ask questions when you have them. City Attorney Max Lindsey stated that at the
council meeting, he will present a training session on Open Records, e-mail quorums, and walking quorums.
Discussion & Action on Possible COVID-19 Business Relief Loan Program Policy Revisions-Kluver
stated that five loan applications have been received so far. Two of the applicants have delinquent utility
and/or tax payment issues and having these paid off is one of the qualifications for a loan. Another of the
applicants is a non-profit organization which brings into questions requirement for collateral of business
assets and personal guarantee. Regarding the first issue, Kluver stated that the City could stick to the policy
and businesses would be eligible for a loan only after they had paid off utility/tax delinquencies or appeal
their application to Council. Or, that the policy be amended to allow for a portion of the loan to pay off
delinquencies with the remaining amount going to the business. McGrath moved to amend the Business
Relief Loan Program Policy to allow for loan funding to be used in delinquency payments to the City.
second by Tulowitzky. Attorney Lindsey clarified this motion would apply retroactively, and the individual
businesses would not have to reapply. McGrath and Tulowitzky agreed to the clarification of the motion.
Discussion ensued. Anderson suggested amending the motion to include that up to 50% ($1.000) of the
loan can be used for payment delinquencies. Broberg expressed concern of loaning funds to pay off city
debt if the business is likely to fail. McGrath stated that the benefit of the doubt needs to be giving. McGrath
further stated that the entire loan amount ($2.000) should be available for payment delinquencies. Motiff
clarified that, as an example, if a business owed $2,200, they would be denied for the loan. However, if
they paid $200, they could apply for $2,000 to help pay the remaining delinquency. McGrath agreed to an
additional amendment to her motion to include that up to $2,000 be available to pay off utility/tax
delinquencies. so long as the total amount owed be no more that $2.000. Tulowitzky agreed to this
additional amendment. Motion carried unanimously.
Attorney Lindsey continued discussion stating that the currently policy states either a mortgage or security
agreement of inventory or assets as well as personal guarantee by an owner of the business as collateral for
the loan. He further stated that in regard to a non-profit organizations, this guarantee could be the
organization's president or officer. Novachek asked if more than one person could be the guarantee. Lindsey
stated that this was possible and that a portion of the full loan amount could be assigned to each individual.
Lindsey further stated that unless there was a need/desire to remove the personal guarantee, they would be
no need to take action. No motion was received to amend this item on the policy.
Adjourn-Mayor Motiff adjourned the meeting at 6: l 7pm.
Tony Janisch
Assistant City Administrator
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National Skilled Nursing Care Week 2020 Proclamation
To desigllate the Week of May 10-16, 2020, as Natiollal Skilled Nursillg Care Week

WHEREAS, the citizens of Washburn and area communities, now residing in
nursing homes have contributed immeasurably to the heritage, success and
growth of our community; and
WHEREAS, nursing home residents of any age or ability are themselves
living history and a precious resource; and
WHEREAS, Nursing Homes across the Nation are holding events in
observance of National Skilled Nursing Care Week guided by this year's
national theme of "Sharing Our Wisdom" to show how they achieve happy
minds and healthy souls, and
WHEREAS, National Skilled Nursing Care Week begins on, May 10th and
ends on May 16th, 2020; now
THEREFORE, I, Mary D. Motif/, Mayor of the City of Washbur11, in
recog11itio11 of this eve11t do hereby proclaim the week of May 10-26, 2020, as
NATIONAL SKILLED NURSING CARE WEEK

Mary D. Motiff, Mayor

National Police Week 2020 Proclamation
To designate the Week of May 10-16, 2020, as National Police Week

WHEREAS, The Congress and President of the United States have designated
May 15 th as Peace Officers' Memorial Day, and the week in which May 13th falls
dedicated as "National Police Week" and
WHEREAS, the Members of the Law Enforcement Agency of the City of
Washburn play an essential role in safeguarding the rights and freedoms of the City
of Washburn; and
WHEREAS, it is important that all citizens know and understand the duties,
responsibilities, hazards, and sacrifices of their law Enforcement Agency, and that
members of our Law Enforcement Agency recognize their duty to serve the people
by safeguarding life and property, by protecting them against violence and
disorder, and by protecting the innocent against deception and the weak against
oppression; and
WHEREAS, the officers of the Police Department of the City of Washburn
unceasingly provide a vital public service; and
WHEREAS, it is appropriate to recognize this vital public service; then
THEREFORE, I, Mary D. Motiff, Mayor of the City of Washburn, in recognition
of this event, declare the week of May 10th - May 16th , 2020, as Police Week. I
further call upon all citizens of the City of Washburn to observe Friday, May 15,
2020, as Peace Officers Memorial Day in honor of those Law Enforcement
Officers who, through their courageous deeds, have made the ultimate sacrifice in
service to their community or have become disabled in the performance of duty,
and let us recognize and pay respect to the survivors of our fallen heroes.

Mary D. Motiff, Mayor

EMS Week Proclamation
To designate tlze Week of May 17-23, 2020, as EmergeJJcy 1Wedical Services Week

WHEREAS, emergency medical services is a vital public service; and
WHEREAS, the members of emergency medical services teams are ready to
provide Iifesaving care to those in need 24 hours a day, seven days a week;
and
WHEREAS, access to quality emergency care dramatically improves the
survival and recovery rate of those who experience sudden illness or injury;
and
WHEREAS, the emergency medical services system consists of emergency
physicians, emergency nurses, emergency medical technicians, paramedics,
firefighters, educators, administrators and others; and
WHEREAS, the members of emergency medical services teams, whether
career or volunteer, engage in thousands of hours of specialized training and
continuing education to enhance their lifesaving skills; and
WHEREAS, it is appropriate to recognize the value and the accomplishments
of emergency medical services providers by designating Emergency Medical
Services Week; now
THEREFORE, I, Mary D. Motif!, Mayor of the City of Washburn, ill
recognition of this event do hereby proclaim the week of May 17-23, 2020, as
EMERGENCY MEDICAL SERVICES WEEK

Mary D. Motiff, Mayor

Proclamation Honoring Washburn High School
Graduates in the Class of 2020
WHEREAS, the 2019-2020 academic year and commencement ceremonies
have been suspended due to the global coronavirus pandemic; and
WHEREAS, families, friends, neighbors and educators should encourage
everyone to focus on the abilities of all young people and honor their hard
work and accomplishments; and
WHEREAS, Washburn High School students in the Washburn School
District have contributed greatly to our community in many ways; and
WHEREAS, the most effective way to increase awareness of the value of
education and to honor graduating seniors is through everyone's active
participation in community activities as well as being open to learn and
acknowledge each individual's abilities, talents and contributions; and
WHEREAS, our students represent a bright future and will continue along
the path of service and leadership in our community, state and nation;
NOW, THEREFORE, the Washburn Mayor and City Council hereby recognize
the achievement of graduating members of the Class of 2020 a,zd on behalf of
the residents of the City of Washburn offer our heartfelt congratulati.ons, and
BE IT FURTHER RESOLVED, that I, Mary D. Motif/, Mayor of the City of
Washburn, Wisconsin, does hereby proclaim the period of time from May 10 to
June 7, 2020 as 'High School Senior Rec:ognition Month.' Go Castle Guards!

Mary D. Motiff, Mayor

PLAT OF SURVEY

LOTS 14, 15 & 16, BLOCK 89, OF THE ORIGINAL TOIMVS/7E OF THE CITY OF WASHBURN
BAYFIELD COUNTY, WISCONSIN.
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CITY OF WASHBURN
119 Washington Avenue
P.O. Box 638
Washburn, WI 54891

715-373-6160
715-373-6161
FAX 715-373-6148

NSIN

To:

Honorable Mayor and City Council Members

From:

Tony Janisch, Assistant City Administra�

Re:

Resolution of Support, DNR Outdoor Recreation Grant Application

Date:

April 30, 2020

In partnership with the North Coast Cycling Association (NCCA), the City has submitted a WI DNR
Recreational Trails Program Grant application. The purpose of this grant is to resurface the
ATV/Snowmobile Recreation Trail with crushed limestone, thus making it more user-friendly for
cycling and walking. This grant provides funding for trail projects with a 50% match. The match is
occurring through donations of funding and labor secured by NCCA. No costs will be incurred by the
City, other than time spent in grant management.
The project title is Washburn Recreation Trail Resurfacing Project, and are seeking $16,492 of funding,
with a total project cost of $32,988. As part of the application, the DNR is requesting a Resolution of
Support from the applicant, the City.

The City of Washburn is an equal opportunity provider, employer, and lender.

CITYOF

CITY OF WASHBURN
119 Washington Avenue
P.O. Box 638
Washburn, WIS4891

715-373-6160
715-373-6161
FAX 715-373-6148

RESOLUTION #20-008
DNR OUTDOOR RECREATION GRANT APPLICATION
WHEREAS, the City of Washburn is interested in developing lands for public outdoor recreation purposes as described in
the application; and
WHEREAS, financial aid is required to carry out the project, and,
THEREFORE, BE IT RESOLVED, that the City of Washburn has budgeted a sum sufficient to complete
the project, and,
HEREBY AUTHORIZES Tony Janisch, Assistant City Administrator to act on behalf of the City to:
Submit an application to the State of Wisconsin Department of Natural Resources for any financial aid that may be
available;
Submit reimbursement claims along with necessary supporting documentation within 6 months of project completion
date;
Submit signed documents; and Take necessary action to undertake, direct and complete the approved project.
BE IT FURTHER RESOLVED that the City will comply with state or federal rules for the programs; may perform force
account work; will maintain the completed project in an attractive, inviting and safe manner; will keep the facilities open
to the general public during reasonable hours consistent with the type of facility; and will obtain from the State of
Wisconsin Department of Natural Resources or the National Park Service approval in writing before any change is made
in the use of the project site.
Adopted by Common Council for the City of Washburn, Wisconsin this�day of May. 2020.

STATE OF WISCONSIN)
BAYFIELD COUNTY)

Mary D. Motiff, Mayor

I hereby certify thai the foregoing resolution is a true, correct, and complete copy of a resolution duly and regularly passed by the Common Council
of the City of Washburn on the 18th day of May, 2020.
Dated this __ day of __, 2020.

Scott J. Kluver-Administrator-Clerk
The City of Washburn is an equal opportunity provider, employer, and lender.

CITYOF

CITY OF WASHBURN
119 Washington Avenue
P.O. Box 638
Washburn, WI54891
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To:

Honorable Mayor and City Council Members

From:

Scott J. Kluver, Administrator

Re:

Request to Lower Alcohol License Fees

Date:

May 6, 2020

-.$11......

Enclosed you will find a request to lower the fees on the upcoming renewal of alcohol and bartender
licenses to the minimums required under state law. This is an action that some communities have taken
around the state, and others have not. Some communities have reduced fees in half or used some other
methodology such as planning to pro-rate by the number of months the establishments have been closed.
There is no magic formula, and some communities across the state have far more competition for available
licenses. Washburn has one "Class B" (Liquor consumption on site) license available and no reserve
licenses.
The current fees that the City of Washburn charges and the state minimums are listed below (I have
included more details from the Department of Revenue in you packet).

Class "A" Beer Sale only
Class "B" Beer Consumption
"Class A" Liquor Sale only
"Class B" Liquor Consumption
"Class C" Wine
Operator (Bartender) License 2-year
Cigarette Licenses
Publication Fees

Washburn

State Minimum

$110
$100
$350
$450
$1 00
$ 35
$ 50
$Actual Cost

$0
$0
$50
$50
$0
$0
$5

For 2020, the City budgeted an anticipated $6,650 in revenue. While it may not seem like a lot, it is
typically more than the City gets in new property tax revenue based on our historic rate of growth. At the
same time, many of our local businesses are going through an unprecedented hardship. If the City would
waive the fees and go to the minimum, I calculate that the revenue received would be $315 plus whatever
revenue we have received for operator licenses issued already this year. Basically, I estimate the City
would be $6,000 short on revenue if the minimums are adopted. Now, a single $6,000 shortfall we could
reasonably absorb without much impact; however, I am looking at revenue shortfalls in other areas.
The City of Washburn is an equal opportunity provider, employer, and lender.

Memo 1330 Request to Lower Alcohol Fees - May 6, 2020 - Page 2
Room tax will be reduced, but that will have a far more significant impact on the Chamber of Commerce as
opposed to the City under the current formula (90 percent to Chamber/ 10 percent to City). I am
anticipating at $3,500 loss to the City in this area. I am anticipating a $10,000 loss in interest revenue on
our investments. If the City is not able open the campgrounds as anticipated at the end of the month, we are
looking at significant revenue losses upwards of $200,000 on the operating budget side with additional
losses to the Park Designated Fund for projects and improvements. The potential campground revenue
losses are what I am most concerned about, and I am preparing staffing recommendations to cover for the
potential loss of revenue. Even if the campgrounds do open, I anticipate campground utilization will be
down. We have already lost at least $10,000 in campground revenue. The only positive news on the budget
side is that we have $10,000 more in transportation aids than anticipated since the budget was adopted.
I am not unsympathetic to the plight of the businesses and recommend a middle ground. I do believe that
the operator license fees should be maintained as that license goes with the person and is valid for two
years. The other licenses should either each have a set minimum fee for this year, or should be based on a
percentage reduction.
Some businesses with alcohol licenses have taken advantage of the loan program the City has offered, and
some have not.
Please let me know if you have any questions regarding this issue.

The City of Washburn is an equal opportunity provider, employer, and lender.

CITYOF

CITY OF WASHBURN
119 Washington Avenue
P.O. Box 638
Washburn, Wl54891

To:

Honorable Mayor and City Council Members

From:

Tony Janisch, Assistant City Administra�

Re:

Alcohol Licensing Renewal Process

Date:

April 30, 2020

715-373-6160
715-373-6161
FAX 715-373-6148

Alcohol License Renewal Applications for businesses were due on April 15th• At the May Council
Meeting, applications are first introduced to Council. If Council determines that all applications have
been filed without any major concern or issue, Council is requested to instruct city staff to issue public
notification and begin the administrative process.
Following this meeting, public notice of applications will be sent to the Ashland Daily Press and alerts
will be issued to any interested parties. A copy of this notice is included in the packet.
During the month of May and early June, the administrative review process will begin. Staff will
investigate any delinquent obligations due to the City and the Police Department will inspect the
premises of all applicants to ensure compliance with Ordinance 7•2-8.
Council will be asked to revisit these applications at the June Council Meeting, where it will have the
opportunity to grant, deny, or place restrictions on any license renewal. The June Council Meeting
Packet will include a detailed report on any alcohol distributor notices, delinquent obligations due the
City, and inspection results.
It is my recommendation to approve the renewal list for publication and authorize staff to begin the
administrative process.

The City of Washburn is an equal opportunity provider, employer, and lender.

CITY OF WASHBURN
Notice of Applications Filed for Alcohol Beverage Licenses
Renewals 7/1/2020 - 6/30/2021

1.

Uncle Walleyes LLC, Barbara K. Engelhard agent, dba Patsy's Bar, Corporation Class
"B" Fermented Malt Beverage & "Class B" Intoxicating Liquor, 328 West Bayfield
Street.

2.

Dauson, Inc., Harlan Guske agent, dba Firehouse, Corporation Class "B" Fermented Malt
Beverage & "Class B" Intoxicating Liquor, IO West Bayfield Street.

3.

Washburn Development Property LLC, dba The Harbor View, Jeffery Moberg agent,
Corporation Class "B" Fermented Malt Beverage & "Class B" Liquor, 128 Harbor View
Drive.

4.

Hansen's IGA Inc. dba as Hansen's IGA Washburn, Wendy Mac Arthur agent,
Corporation Class "A" Fermented Malt Beverage & "Class A" Intoxicating Liquor, 226
West Bayfield Street.

5.

Beth. Nickels, dba A Nickel's Worth Bar-n-Grill, Individual Class "B" Fermented Malt
Beverage & "Class B" Intoxicating Liquor, 800 West Bayfield Street.

6.

Lyndale Terminal LLC., dba Holiday Station store #227, Eugene Rich agent, Corporation
Class "A" Fermented Malt Beverage, 606 West Bayfield Street.

7.

Midland Services Inc., Terri Sell agent, Corporation Class "A" Fermented Malt Beverage,
137 West Bayfield Street.

8.

StageNorth, LLC, Bob Adams agent, dba Stage Door Bar, Corporation Class "B"
Fermented Malt Beverage & "Class B" Intoxicating Liquor, 123 West Omaha Street.

9.

DaLou's Bistro, Inc., Dale Hanson agent, dba DaLou's Bistro, Corporation Class "B"
Fermented Malt Beverage & "Class C" Wine, 310 West Bayfield Street.

10.

The Snug, LLC, dba The Snug, Kristi M. Doman agent, Corporation Class "B"
Fermented Malt Beverage & "Class B" Intoxicating Liquor, 308 West Bayfield Street

11.

Naturally Superior, Inc., Dale A. Brevak agent, dba Lake Superior View Golf,
Corporation Class "B" Fermented Malt Beverage, 950 County Hwy C.

12.

Karlyn Yellowbird Gallery LLC, Ron Piercy agent, dba Karlyn Yellowbird Gallery,
Corporation Class "B" Fermented Malt Beverage & "Class C" Wine, 318 West Bayfield
Street.

Tony Janisch
Assistant City Administrator
Daily Press - legal notice - May 20, 2020; May 23, 2020; and May 27, 2020

Wisconsin Department of Justice
Office of the Attorney General
PUBLIC RECORDS 101
July 29, 2015
1.

2.

3.

Access is presumed.

A.

The public records statutes "shall be construed in every instance with a presumption of
complete public access, consistent with the conduct of governmental business. The
denial of public access generally is contrary to the public interest, and only in an
exceptional case may access be denied." Wis. Stat. § 19.31.

B.

Although the presumption of access is strong, it is not absolute. Hempel v. City of
Baraboo, 2005 WI 120, ,r 28,284 Wis. 2d 162,699 N.W.2d 551.

C.

"Except as otherwise provided by law, any requester has a right to inspect any record."
Wis. Stat.§ 19.35(1)(a).
1.

Exceptions may be created by state or federal statutes, or by case law.

2.

Access also may be denied pursuant to the public records balancing test when
identified public interests favoring non-disclosure of specific records outweigh
the public interest in disclosure of those records.

3.

Exemptions to the public records law are narrowly construed. 01Vala v. Bubolz,
204 Wis. 2d 82, 88, 552 N.W.2d 892, 895 (Ct. App. 1996); Hathaway v. Jt. Sch. Dist.
No 1, Green Bay, 116 Wis. 2d 388,397,342 N.W.2d 682, 686-87 (1984).

"Authorities" are subject to the public records law.

A.

An "authority" includes state and local governments, courts, elected officials, and their
sub-units, departments, and employees. Wis. Stat.§ 19.32(1).

B.

Each authority is legally responsible for responding to public records requests received
by that authority.

A "record" is specifically defined, Wis. Stat. § 19.32(2).

A.

A "record" can be virtually anything that contains information created or kept by a
government, but drafts, notes, preliminary computation and the like materials are not
records if they are prepared for the originator's personal use or prepared on behalf of
the ultimate author.
1.

A "draft" generally is a document circulated only to persons over whom the
person for whom the draft is prepared has authority. 77 Op. Att'y Gen. 100, 102-

5.

6.

7.

D.

An authority may choose to provide information not required by the public records
law.

E.

Alternate means of obtaining the same or similar information, such as subpoena or
discovery, are governed by different rules.

Record preservation requirements apply.
A.

When a public records request is made, the authority must preserve potentially
responsive records. Wis. Stat.§§ 19.35(5); 19.356(5).

B.

Don't confuse public records preservation with record retention laws.

Response is required "as soon as practicable and without delay." Wis. Stat. § 19.35(4)(a).
A.

There is no mandatory time frame for response, such as 48 hours or ten days, required
by statute.

B.

A reasonable time for responding to a specific request depends on the totality of
circumstances, including the nature of the request, the extent of the request, and the
staff and other resources available to process the request. WIREdata, Inc. v. Vill. of
Sussex, 2008 WI 69, ,i 56, 310 Wis. 2d 397, 751 N.W.2d 736.

The requester's identity and motive generally are not relevant.
A.

A requester need not identify the motive or purpose of his or her request. Wis. Stat,
§ 19.35(1)(h) and (i).
1.

B.

C.

If the requester's identity or motive is known to the Authority, the Authority may
consider that information in the balancing test under limited and compelling
circumstances. Ardell v. Milwaukee Bd. ofSclt. Dir., 2014 WI App 66, ,r 23,354 Wis.2d
471,849 N.W.2d 894,

A requester generally need not identify himself or herself, or show identification. Wis.
Stat.§ 19.35(1)(i).
1.

Identification may be required when needed for security reasons.

2.

Identification may be requested when required by law for access to certain types
of records (such as certain law enforcement records and patient health care
records).

3.

To verify identity when documents are only available to the records subject
under Wis. Stat. § 19.35(1)(am).

A requester seeking records containing personally identifiable information about
himself or herself has greater rights of access under Wis. Stat.§ 19.35(1)(am).

8.

9.

A request need not be in writing, but must be reasonably specific.
A.

Public records requests need not be made in writing. Wis. Stat. § 19.35(1)(h).

B.

A request without a reasonable limitation as to time or subject matter of the requested
records is not sufficient. Wis. Stat. § 19.35(1)(h); Schopper v. Gelu'ing, 210 Wis. 2d 208,
212-13, 565 N.W.2d 187, 189-90 (Ct. App. 1997); State ex rel. Gehl v. Connors, 2007 WI App
238, ,r 24, 306 Wis. 2d 247, 742 N.W.2d 530.

C.

A records custodian should not have to guess at what records a requester desires. Seifert
v. Sch. Dist. of Sheboygan Falls, 2007 WI App 207, ii 42,305 Wis. 2d 582, 740 N.W.2d 177.

D.

That a public records request may result in production of voluminous records is not-in
and of itself-a sufficient reason to deny a request. At some point, an overly broad
request becomes sufficiently excessive to warrant rejection. There is no bright line test.
The public records law will not be interpreted to impose such a burden on a records
custodian that normal functioning of the office would be severely impaired. Gehl, 2007
WI App 238, ,i,r 23-24, 306 Wis. 2d 247, 742 N.W.2d 530.

E.

It is fine for a custodian to contact a requester to try and clarify what records he or she
wants.

Suggested framework for analyzing public records requests.
A.

Step One: Is there such a record?

B.

Step Two: Is the requester entitled to access the record pursuant to statute or cow-t
decision?

C.

Step Three: Is the requester prohibited from accessing the record pursuant to statute or
court decision?

D.

Step Four: Does the balancing test compel access to the record?
1.

The balancing test requires the records custodian to balance the sh·ong public
interest in disclosure against identifiable public interests against disclosure.
a.

Fact-intensive, case-by-case analysis is required. K1·oeplin v. Wis. Dep't of
Natural Res., 2006 WI App 227, ,i 37, 297 Wis. 2d 254, 725 N.W.2d 286.

b.

The totality of circumstances must be considered. Seifert, 2007 WI App 207,
,r 31,305 Wis. 2d 582,740 N.W.2d 177.

c.

The identity of the requester and the purpose of the request generally are
not part of the balancing test. See Kraemer Bros,, Inc. v. Dane County, 229
Wis. 2d 86, 102, 599 N.W.2d 75, 83 (Ct. App.1999). But whether the

requester's identity presents a safety concern properly considered in the
balancing test is a fact-intensive inquily determined on a case by case basis.
State ex rel. Ardell v. Milwaukee Bd. of Sch. Dir., 2014 WI App 66, ,r 17, 354 Wis.
2d 471, 849 N.W. 2d 894.

2.

3.
10.

d.

The private interest of a person mentioned or identified in the records is
properly considered only indirectly in the balancing test-whether there is
a public interest in protecting the person's privacy or reputational interest
(such as encouraging quality applicants for government service positions).
Linzmeyer v. Forcey, 2002 W1 84, � 31, 254 Wis. 2d 306, 646 N.W.2d 811.

e.

Without more, potential emban-assment is not a sufficient reason for
withholding a record. Milwaukee Journal Sentinel v. Wisconsin Dep't of
Admin., 2009 WI 79, � 62, 319 Wis. 2d 439, 768 N.W.2d 700,

Some public policies that may be considered.
a.

Policies expressed in exemptions to the open meetings law, such as
discussion of personnel matters or rendition of legal advice as to pending
or probable litigation, if the authority or custodian makes a specific
demonstration that there is a need to restrict public access at the time that
the request to inspect or copy the record is made. Wis. Stat. § 19.35(1)(a);
Beaver Dam Area Dev. Corp., 2008 WI 90, 182, 312 Wis. 2d 84, 752 N.W.2d
295; 73 Op. Att'y Gen. 20, 22 (1984).

b.

Public policy interest supporting effective investigation and prosecution
of crime. Linzmeyer, 2002 WI 84, ,i 30,254 Wis. 2d 306,646 N.W.2d 811.

c.

Public policy interest in attracting quality candidates for public
employment, which might be undermined if there is a perception that
personnel files are regularly open for review. Hempel, 2005 WI 120, ,i 75,
284 Wis. 2d 162, 699 N.W.2d 551.

Note that there is no balancing test under Wis. Stat.§ 19.35(1)(am). Hempel, 2005
WI 120, iii! 3, 27, 56,284 Wis. 2d 162,699 N.W.2d 557.

There is no blanket rule exempting personnel records from disclosure.

A.

Exempt from disclosure, pursuant to the public records law: Information relating to one
or more specific employees that is used for staff management planning, including
performance evaluations, judgments, or recommendations concerning future salary
adjustments or other wage treatments, promotions, job assignments, letters of reference,
or other comments or ratings relating to employees. Wis. Stat. § 19.36(10)(d).

B.

Many personnel records must be reviewed page by page; the balancing test or other
considerations may apply to certain records.

11.

If part of the record is disclosable, that part must be disclosed.
A.

12.

13.

14.

Other parts of the record not subject to disclosure must be separated, or "redacted."
Wis. Stat.§ 19.36(6). There is no mandatory method of making redactions.

A response denying some or all requested records must be legally sufficient and explained
with sufficient specificity.
A.

Reasons stated for denying a public records request, or redacting certain information,
must be sufficient and specific- they must reasonably explain the denial or redaction.
Hempel, 2005 WI 120, ,r11 25-26, 284 Wis. 2d 162, 699 N.W.2d 551; Portage Daily Register v.
Columbia County Sheriffs Dep't, 2008 WI App 30,ii 14,308 Wis. 2d 357, 746 N.W.2d 525.

B.

A written request requires a written response, if the request is denied in full or in part.
It is fine to respond in writing to an oral request. Wis. Stat. § 19.35(4)(b).

C.

If denial of a request is challenged in a mandamus proceeding, the judge's review
usually is limited to the reasons stated in the response. If the response fails to state
sufficient reasons for denying the request, the court will require disclosure of the
requested records. Osborn v. Bd. ofRegents, 2002 WI 83, ,r 16, 254 Wis. 2d 266, 647 N.W.2d
158; accord Beckon v. Eme,y, 36 Wis. 2d 510,516, 153 N.W.2d 501, 503 (1967); but see Journal
Times v. City of Racine Bd. of Police and Fire Comm'rs., 2015 WI 56, ,i 69, 362 Wis. 2d 577, -
N.W.2d - (court may consider statutory exemption not previously asserted).

Notice before releasing records is required only in limited circumstances, Wis. Stat. § 19.356
A.

There are three circumstances when notice is required and the recipient is entitled to
petition for a court order attempting to restrain release of the records: certain employee
disciplinary records, records obtained through subpoena or search warrant, records
prepared by an employer other than the authority. Wis. Stat.§ 19.356(2)(a).

B.

A different kind of notice is required if an authority decides to permit access to records
containing information relating to a record subject who is an officer or an employee of
the authority holding a state or local public office. These notice recipients may
supplement the records before release. Wis. Stat.§ 19.356(9).

An authority may charge for "actual, necessary and direct" costs specified in Wis. Stat.
§ 19.35(3).
A.

An authority may charge only for the specific tasks identified by the Legislature in Wis.
Stat.§ 19.35(3). Milwaukee Journal Sentinel v. CihJ ofMilwaukee, 2012 WI 65, ,r 50,341 Wis.
2d 607, 815 N.W.2d 367 (Abrahamson, C.J., lead opinion); Id., ,i 76 (Roggensack, J.,
concurring)
1.

Reproduction costs incurred in the process of producing a counterpart, image, or
copy. Wis. Stat.§ 19.35(3)(a).

2.

Transcription costs. Wis. Stat. § 19.35(3)(a),

3.

15.

Location costs incurred in searching, examining, or experimenting to find a
responsive record, Wis. Stat. § 19.35(3)(c).
a.

Location costs usually consist of staff time, calculated at time x how-ly rate
(can include fringes).

b.

Caveat: Costs of locating records may not be charged unless they total
$50.00 or more.

4.

Photography and photographic reproduction charges. Wis. Stat.§ 19.35(3)(b).

5.

Mailing and shipping fees. Wis. Stat. § 19.35(3)(d).

B.

Costs of reviewing and redacting records may not be charged. Milwaukee ]oumnl
Se,itinel, 2012 WI 65, ,r,r 1 & n.4, 6, 58, 341 Wis. 2d 607, 815 N.W.2d 367, (Abrahamson,
C.J., lead opinion); Id., ,r 76 (Roggensack, J., concurring).

C.

Prepayment may be required if the total cost exceeds $5.00. Wis. Stat. § 19.35(3)(f).

D.

An authority may choose to provide records at reduced or no charge. Wis. Stat.
§ 19.35(3)(e).

Public records law resources.

A.

Review sow-ces available on the Department of Justice website, www.doj.stnte.wi.us.
1.

Wisconsin Public Records Law Compliance Outline.
a.

Available to view, download, or print free of charge on the DOJ website.

2.

Sample notice forms, letters, and other reference materials.

3.

Recording of November 6, 2014, public records webinar.

4.

Attorney General's opinions.

B.

Consult with a DOJ public records lawyer. Contact Connie Anderson at (608) 266-3952
to arrange a consultation.

C.

Write to Attorney General Brad D. Schimel, Wisconsin Department of Justice, Post
Office Box 7857, Madison, WI 53707-7857. Include copies of request, response and other
relevant correspondence.

D.

Review Melanie R. Swank, T11e Wisconsin Public Records and Open Meetings Handbook
(5th ed. 2012)
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Wisconsin's open meetings law, Wis. Stat.§ 19.81 et seq,
The open meetings law requires that "all meetings of all state and local governmental bodies
shall be publicly held in places reasonably accessible to members of the public and shall be
open to all citizens at all times unless otherwise expressly provided by law." Wis. Stat.
§ 19.81(2). There is thus a presumption that meetings of governmental bodies must be held in
open session. State ex rel. Newspapers v. Showers, 135 Wis. 2d 77, 97,398 N.W.2d 154 (1987).
1.

When does the Open Meetings Law apply?
The open meetings law applies to every "meeting" of a "governmental body." Wis. Stat.
§ 19.83. The terms "meeting" and "governmental body" are defined in Wis. Stat.§ 19.82(1) and
(2).
A.

Definition of "Governmental Body."
1.

Entities that are governmental bodies.
a.

State or local agencies, boards, and commissions. The definition of
"governmental body" includes a "state or local agency, board,
commission, committee, council, department or public body corporate
and politic created by constitution, statute, ordinance, rule or order[.]"
Wis. Stat. § 19.82(1). This definition is broad enough to include virtually
any collective governmental entity, regardless of what it is labeled. It is
important to note that a governmental body is defined primarily in terms
of the manner in which it is created, rather than in terms of the type of
authority it possesses. Purely advisory bodies are therefore subject to the
law, even though they do not possess final decision making power, as
long as they are created by constitution, statute, ordinance, rule, or order.
See State v. Swanson, 92 Wis. 2d 310, 317, 284 N.W.2d 655 (1979).

b.

A "formally constituted subunit" of a governmental body is itself a
"governmental body" within the definition in Wis. Stat. § 19.82(1). A
subunit is a separate, smaller body created by a parent body and
composed exclusively of members of the parent body. 74 Op. Att'y Gen.
38, 40 (1985).

c.

State Legislature: Generally speaking, the open meetings law applies to
the state Legislature, including the senate, assembly, and any committees
or subunits of those bodies. Wis. Stat. § 19.87. The law does not apply to
any partisan caucus of the senate or assembly. Wis. Stat. § 19.87(3). The
open meetings law also does not apply where it conflicts with a rule of the

Legislature, senate, or assembly. Wis. Stat. § 19.87(2). Additional
resh·ictions a1·e set forth in Wis. Stat.§ 19.87.
d.

2.

B.

Governmental or quasi-governmental corporations: The definition of
body" also includes II a governmental or quasi
11 governmental
governmental corporation, except for the Bradley center sports and
entertainment corporation." Wis, Stat.§ 19.82(1). The term "governmental
corporation" is not defined in either the statutes or the case law
interpreting the statutes. It is clear, however, that a "governmental
corporation" must at least include a corporation established for some
public purpose and created directly by the state Legislature or by some
other govemmental body pursuant to specific statutory authorization or
direction. See 66 Op. Att'y Gen. 113,115 (1977).

Entities that are not governmental bodies
a.

Governmental offices held by a single individual, Plourde v. Hablwgger,
2006 WI App 147, 294 Wis. 2d 746, 720 N.W.2d 130.

b.

Bodies meeting for collective bargaining. The collective bargaining
exclusion does not permit any body to consider the final ratification or
approval of a collective bargaining agreement in closed session. Wis. Stat.
§ 19.85(3).

c.

Bodies created by the Wisconsin Supreme Court, State ex rel. Lynclz v.
Dancey, 71 Wis. 2d 287, 238 N.W.2d 81 (1976); OAG 67-79 0uly 31, 1979)
(unpublished opinion).

d.

Ad hoc gatherings, e.g., a loosely constituted group of citizens and local
officials instituted by the mayor to discuss various issues related to a dam
closure was not a governmental body. See Godlewski Con·espondence,
September 24, 1998.

Definition of "Meeting."

Wis. Stat. § 19.82(2): A meeting is: "[T]he convening of members of a governmental body for
the purpose of exercising the responsibilities, authority, power or duties delegated to or vested
in the body. If one-half or more of the members of a governmental body are present, the
meeting is rebuttably presumed to be for the purpose of exercising the responsibilities,
authority, power or duties delegated to or vested in the body. The term does not include any
social or chance gathering or conference which is not intended to avoid this subchapter .... "
1.

The Showers test: A meeting occurs when: members of a governmental body
convene with (1) a purpose to engage in governmental business and (2) the
number of members present is sufficient to determine the governmental body's
course of action. Showers, 135 Wis. 2d at 102.
a.

2.

Members need not necessarily convene in person, and the Showers test
applies to walking quorums. See Open Meetings Compliance Guide 7-9.

What is required if the Open Meetings Law applies?
The two most basic requirements of the open meetings law are that a governmental body:
A.

Give advance public notice of each of its meetings

C.

Recording and voting requirements:
1.

No secret ballot may be used to determine any election or decision of a
governmental body, except the election of officers of a body. Wis. Stat.§ 19.88(1).
The open meetings law requires a governmental body to create and preserve a
record of all motions and roll-call votes at its meetings. Wis. Stat.§ 19.88(3). This
requirement applies to both open and closed sessions. See Non-Party Brief of the
Wisconsin Department of Justice (filed Feb. 24, 2015)

https://acefiling.wicourts.gov/docu111e11ts/sl10w_any_doc?appld=wscca&docSource=EFile
&p%5bcaseNo%5d=2013AP001715&p%5bdocld%5d=136359&p%5beventSeqNo%5d
=69&p%5bsectionNo%5d=1, in Journal Times v. City of Racine Bd. of Police & Fire
Comm'rs, No. 13-AP-1715.
D.

E.

Closed session
1.

Notice of dosed session must be provided. Wis. Stat. § 19.84(2).

2.

Every meeting of a governmental body must initially be convened in open
session. All business of any kind, formal or informal, must be initiated,
discussed, and acted upon in open session unless one of the exemptions in Wis.
Stat. § 19.85(1) applies. Wis. Stat.§ 19.83.

3.

Wisconsin Stat.§ 19.85(1) requires that the governmental body pass a motion, by
recorded majority vote, to convene in closed session.

4.

The chief presiding officer must announce and record in open session the nature
of the business to be discussed and the specific statutory exemption which is
claimed to authorize the closed session. 66 Op. Att'y Gen. 93, 97-98 (1977).
Stating only the statute section number of the applicable exemption is not
sufficient because many exemptions contain more than one reason for
authorizing closure.

Authorized closed sessions
1.

Wisconsin Stat. § 19.85(1) contains eleven exemptions to the open session
requirement which permit, but do not require, a governmental body to convene
in closed session. Because the law is designed to provide the public with the
most complete information possible regarding the affairs of government,
exemptions should be strictly construed. State ex rel. Hodge v. Tu,-tle Lake, 180 Wis.
2d 62, 71, 508 N.W.2d 603 (1993); State ex rel. Citizens for Responsible Dev. v. City of
Milton, 2007 WI App 114, ii 8, 300 Wis. 2d 649, 731 N.W.2d 640. The policy of the
open meetings law dictates that the exemptions be invoked sparingly and only
where necessary to protect the public interest. If there is any doubt as to whether
closure is permitted under a given exemption, the governmental body should
hold the meeting in open session. See 74 Op. Att'y Gen. 70, 73 (1985).

2.

Most frequent closed session rationale:
a.

"Deliberating concerning a case which was the subject of any judicial or
quasi-judicial trial or hearing before that governmental body." Wis. Stat.
§ 19.85(1)(a).

1.

3.

b.

Consideration of dismissal, demotion, discipline, licensing, and tenure.
Wis. Stat. § 19.85(1)(b).

c.

Consideration of employment, promotion,
performance evaluations. Wis. Stat. § 19.85(1)(c).

and

The language of the exemption refers to a "public employee" rather than to
positions of employment in general. The apparent purpose of the exemption is to
protect individual employees from having their actions and abilities discussed in
public and to protect governmental bodies "from potential lawsuits resulting
from open discussion of sensitive information." Oshkosh Nw. Co. v. Oshkosh
Librmy Bd., 125 Wis. 2d 480,486,373 N.W.2d 459 (Ct. App. 1985).
d.

Conducting public business with competitive or bargaining implications.
Wis. Stat. § 19.85(l)(e).

e.

Consideration of financial, medical, social, or personal information. Wis.
Stat. § 19.85(1)(f).

£.

Conferring with legal counsel with respect to litigation.
§ 19.85(1)(g).

Wis. Stat.

Voting in closed session
a.

3.

compensation,

The Attorney General advises that a governmental body vote in open
session, unless the vote is clearly an integral part of deliberations
authorized to be conducted in closed session under Wis. Stat. § 19.85(1).
Stated another way, a governmental body should vote in open session,
unless doing so would compromise the need for the closed session. Accord
State ex rel. Epping v. CihJ of Neillsville Commo11 Council, 218 Wis. 2d 516, 524
n.4, 581 N.W.2d 548 (Ct. App. 1998) (even if deliberations were conducted
in an unlawful closed session, a subsequent vote taken in open session
could not be voided); State ex rel. Sc/meve v. Van Lare, 125 Wis. 2d 40, 53,
370 N.W.2d 271 (Ct. App. 1985).

Who enforces the Open Meetings Law and what are its penalties?
Both the Attorney General and the district attorneys have authority to enforce the open
meetings law. Wis. Stat. § 19.97(1).
A.

A district attorney has authority to enforce the open meetings law only after an
individual files a verified open meetings law complaint with the district attorney. See
Wis. Stat.§ 19.97(1). Actions to enforce the open meetings law need not be preceded by
a notice of claim. State ex rel. Auchinleck v. Town of LaGrange, 200 Wis. 2d 585, 594-97,
547 N.W.2d 587 (1996).

B.

The district attorney has broad discretion to determine whether a verified complaint
should be prosecuted. State v. Kmpinski, 92 Wis. 2d 599,607,285 N.W.2d 729 (1979). An
enforcement action brought by a district attorney or by the Attorney General must be
commenced within six years after the cause of action accrues or be barred. See Wis. Stat.
§ 893.93(1)(a).

C.

If the district attorney refuses to commence an open meetings law enforcement action or
otherwise fails to act within twenty days of receiving a complaint, the individual who
filed the complaint has a right to bring an action, in the name of the state, to enforce the

